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1. PURPOSE OF REPORT 
 

To consider application;         573/11/210(2)   
 

  Nature of Application: Additional lengths of public footpath 
  across Bownace Wood 
 
Parish: Stinchcombe 
 

 Name of Applicant: Mrs M E Larroucau       
  

Date of Application: 15 June 2007  
 
Landowner: Mr & Mrs P S Pridmore, Melksham Court, 

Stinchcombe 
 
Witness Evidence forms: 4 PPEFs submitted by 4 individuals.  
 
 

2. RECOMMENDATIONS OF THE CASE OFFICER 
 
That no Order be made to add the ways claimed between points A-B & C-D to the 
legal record of public rights of way due to insufficient evidence.       
 

3. RESOURCE IMPLICATIONS 
 

  Average staff cost in taking an application to the Committee- £5,000. Cost of 
advertising Order in the local press, which has to be done twice, is approximately 
£500 per notice.  In addition, the County Council is responsible for meeting the 
costs of any Public Inquiry associated with the application.  If the application were 
successful, the path would become maintainable at the public expense. 

  
4. SUSTAINABILITY  & EQUALITY IMPLICATIONS 

 
 No sustainability implications have been identified.  
 

5. DEPARTMENTAL CONTACT 
 

Jaci Harris, Asset Data Officer (Definitive Map), Highway Authority.   
Telephone Gloucester (01452) 328981 

 E-mail: jaci.harris@gloucestershire.gov.uk  
 



 
6. 

 STATUTORY AUTHORITY 
 

Section 53 of the Wildlife and Countryside Act 1981 imposes a duty on the County 
Council, as surveying authority, to keep the Definitive Map and Statement under 
continuous review and to modify it in consequence of the occurrence of an ‘event’ 
specified in sub section [3].  Any person may make an application to the authority 
for a Definitive Map Modification Order on the occurrence of an ‘event’ under 
section 53(3) (b) or (c). The County Council is obliged to determine any such 
application that satisfies the required submission criteria in accordance with 
schedule 14 of the Act.  
 
Section 53(3)(c)(i) relates to the discovery by the Authority of evidence that shows 
that a right of way that is not shown on the map and statement subsists, or is 
reasonably alleged to subsist, over land in the area to which the map relates. 
 

 HIGHWAYS ACT 1980 - Section 31: Dedication of a way as highway presumed 
after public use of 20 years. 

 
a) Where a way over any land…has been actually enjoyed by the public as of 

right and without interruption for a full period of 20 years, the way is deemed to 
have been dedicated as a highway unless there is sufficient evidence that 
there was no intention during that period to dedicate it. 
 

b)  The period of 20 years…is to be calculated retrospectively from the date when      
the right of the public to use the way is brought into question, whether by a 
notice…or otherwise. 

 
 PRESUMED DEDICATION AT COMMON LAW 
 

Use of a way by the public without secrecy, force or permission of the landowner 
may give rise to an inference that the landowner intended to dedicate the way as a 
highway appropriate to that use, unless there is sufficient evidence to the contrary. 
Unlike dedication under S.31 Highways Act 1980, there is no automatic 
presumption of dedication after 20 years of public use, and the burden of proving 
that the inference arises lies on the claimant. There is no minimum period of use, 
and the amount of user which is sufficient to imply the intention to dedicate will 
vary according to the particular circumstances of the case. Any inference rests on 
the assumption that the landowner knew of and acquiesced in public use. 
 

 
 
REPORT 
 
7. BACKGROUND  

 
7.1 A location map at scale 1:10,000 is attached (JH1) showing the position of Bownace 

Wood, Stinchcombe, through which the claimed paths pass.  The wood is located 
approximately one mile west of the town of Dursley (as the crow flies).  The area of 
interest lies within Ordnance Survey Grid Square ST 7398. 

 
7.2 Land Registry records that Mr P S Pridmore has owned the land over which the 

majority of the claimed paths run since September 2011 under Titles GR166450 & 
GR190241.  When considering the 20 year statutory qualifying period against which 



the user evidence in support of this application will be analysed, we need to note the 
predecessors in title to this land; Molyneux Engineering owned the land between the 
years 1983 and 2004 when it was sold to Mr & Mrs Gatt, who owned the land until 
its re-possession in 2010 and sale in 2011 to Mr & Mrs Pridmore.  There are 2 small 
areas of land affected by this application which are in the ownership of the 
Stinchcombe Hill Recreation Ground Trust, registered by Land Registry under Titles 
GR114976 & GR314756.  

 
7.3 The Definitive Map Modification Order (“DMMO”) application, submitted by Mrs 

Larroucau on 15 June 2007, included Form 1 and an accompanying plan at 1:2500 
scale on which the path is drawn in blue crayon.  Form 3 was also supplied, of the 
same date, certifying that the application had been served upon Mr Gatt, Melksham 
Court, The Street, Stinchcombe and the Stinchcombe Hill Recreation Ground Trust, 
c/o Penley’s Solicitors. 

 
7.4  This report will show under sub heading 11; User Evidence, that Mrs Larroucau 

withdrew her application on 15 October 2015. Subsequently, 11 of the 15 Public 
Path Evidence Forms (“PPEFs”), including the applicant’s, were also withdrawn.  
Following an investigation of the remaining evidence and a consultation of user 
groups and statutory consultees, a report was submitted to the Internal Officers 
Panel on 30 October 2015 to consider whether there was sufficient evidence for us 
as the Surveying Authority to process the application as a GCC instigated 
application. The remaining evidence was considered insufficient to take this 
application forward and it was therefore abandoned as a ‘live’ application on 2 
November 2015.    

 
7.5  Following a recent review of applications considered by the Internal Officer’s Panel, 

it was felt that this application, due to its reliance on user evidence, should be 
submitted for ‘official’ determination by the Commons and Rights of Way Committee.  
 

8 DESCRIPTION OF CLAIMED PATH (“PATH”) 
 
8.1 The application concerns two claimed footpaths; A-B & C-D, within Bownace Wood 

in the Parish of Stinchcombe.  A plan at 1:2,500 scale showing the 2 claimed paths 
is held (JH2).  
 

8.2 The route of the claimed path A-B starts at a point marked A at its junction with 
Public Bridleway CST35 at Ordnance Survey Grid Reference (OSGR) ST7382/ 
9886. The path winds its way through Bownace Wood in a generally south westerly 
direction for approximately 696m to a point marked B at its junction with Public 
Footpath CST36 at OSGR ST7353/ 9847.   
 

8.3 The route of the claimed path C-D starts at a point marked C at OSGR ST7370/ 
9854 at its junction with the claimed path A-B.  It continues in a generally southerly 
direction for approximately 77m to a point marked D at OSGR ST7371/ 9848 at its 
junction with Public Footpaths CST36 & CST37 & the boundary with Stinchcombe 
Hill Golf Club.   
 

8.4 Photographs are attached of the routes (JH3). 
 

9 DOCUMENTARY EVIDENCE 
 

9.1 Under Section 32 of the Highways Act 1980, when determining whether a way 
has or has not been dedicated as a highway, or the date on which such 
dedication, if any, took place, shall take into consideration any map, plan or 



history of the locality or other relevant document which is tendered in 
evidence, and shall give such weight thereto as the court or tribunal considers 
justified in the circumstances, including the antiquity of the tendered 
document, the status of the person by whom and the purpose for which it was 
made or compiled, and the custody in which it has been kept and from which 
it is produced.   
 

9.2 Ordnance Survey Pen and Ink 2”:1 mile drawing No. OSD171; Stroud -1825 – 
E. Crocker (British Library online)  
 
The British Library holds 351 of the original preliminary drawings made by the Board 
of Ordnance Surveyors at the Tower of London between the 1780s and 1840.  The 
collection includes maps drawn by Robert Dawson, whose work set the style for 
British military map making.  The path is not shown.   
 

 
Pen and Ink OS drawing 1825  
 

9.3 Commercial Map Makers of Gloucestershire; Bryant Map 1824 - 1.45 inches: 
1mile. Ref: CW/G912GLO1824 & Greenwood Map 1824 - 1inch: 1mile. Ref:  
CW/912GRE1824, both of Gloucestershire Archives 
 
Andrew Bryant and Christopher Greenwood’s Maps of Gloucestershire, both dated 
1824, were drawn from original surveys. Bryant’s map lists “Turnpike and Mail 
Roads”, “Good Cross or Driving Roads” and “Lanes & Bridleways” and Greenwood 
identified  turnpike roads and cross roads. Neither purported to show footpaths.  The 
commercial nature of the maps means that routes shown are usually public and 
publicly maintainable, unless there is strong contemporary evidence which shows 
that routes are private.  The path is not shown on either map.   



 
Bryant 1824 

 
Greenwood 1824 



9.4 ‘Reprint of the first edition of the one–inch Ordnance Survey of England and 
Wales – 1828’; Sheet 68; ‘Bristol’   
 
These maps were produced by engineers and draughtsman of the Board of 
Ordnance in the Tower of London at the reduced scales of one inch to one mile 
taken from the pen and ink drawings of the surveyors as described in paragraph 9.2 
of this report.  The path is not shown.  
 

OS 1828 
 

9.5 Stinchcombe Tithe Map 1839 (13.3inches to 1 mile) Glos Archives ref: 
GDR/T1/171 
 
Although not produced to record public rights of way, Tithe Maps provide important 
evidence as to the physical existence of such paths. The maps were drawn up 
under statutory authority by the Tithe Commissioners under the provisions 
contained in the Tithe Commutation Act of 1836 to show all cultivated land, arable 
and pasture, as tithe was payable on land producing crops.  It is unlikely that a tithe 
map will show public footpaths and bridleways as their effect on the tithe payable 
was likely to be insignificant.  They were required to show wasteland and roads, 
because tithe was not payable on these, although this is not necessarily an 
indication that the land was public.  Lord Denning said in Kent County Council v 
Loughlin 1975 “If a road passed over a man’s land, he would naturally require it to  
be shown so as not to pay tithe on it”. Thus a distinction is made between tithable 
and untithable land, with roads clearly marked as untithable.   
 
An 1837 amendment to the Act provided for Tithe Maps to be either first or second 
class. First class maps, being signed and sealed by the commissioners, are 
considered to be a true record of matters relating to the purposes for which the map 
was designed.  Second class maps, signed but not sealed, which failed in some, 



often minor way to meet the stringent test for first class status, are not necessarily 
inferior from a cartographic point of view.  Both first and second class maps have 
been accepted by the courts as evidence (Smith v Lister 1895).    
 
The Stinchcombe Tithe Map 1839 is first class.  Interestingly the route of Public 
Bridleway CST35 (from which the claimed path connects is shown on the map and 
is recorded on the Tithe Apportionment as No.346–‘Road to Rye-Furlong’.  
Bownace Wood is shown and the ownership of the fields over which the claimed 
path would run were; No. 367 ‘Little Wood’ owned by John Mabbett, No. 365 
‘Bownace Wood’ & No.22c ‘Part of Hill’, both of which were in the ownership of 
Thomas Morse.  The claimed path is not shown.  
 

 
 
 
 
 

 



9.6 Stinchcombe Inclosure Award 1867.  Ref: Q/RI/137 – Glos Archives 
 
The path is not shown.  
 

Stinchcombe Inclosure Map 1867 
 

9.7 Ordnance Survey Maps 25”:1mile, Surveyed 1881 - coloured first edition.  
Revised 1901 (second) &  Revised 1922 (Third)  editions - National Library of 
Scotland – sheet 56.3 
 
Although Ordnance Survey carry a disclaimer on their maps with regard to paths 
shown on maps to the effect that “the representation on this map of any other road, 
track or path is no evidence of the existence of a right of way”, they do provide 
evidence of the physical existence and extent of a way.   
 
The path is not shown on any of the editions.  



 
25”:1mile – First Edition Map  
 

 
25”:1mile Second Edition Map 
 
 



 
25”:1mile Third Edition Map  
 

9.8 Finance Act Map 1910 (D2428/1/3, Gloucestershire Archives)  
 

 Inland Revenue, maps compiled under the Finance Act, 1910, based on 
Ordnance Survey 25": 1 mile, c.1902 edition, marked up by Inland Revenue 
c.1915, and reference books or files.  Map sheet 56/3.  

 
 The Finance Act 1910 provided for the levying of a tax upon the incremental value 

of the site itself.  The tax was to be paid every time the land changed hands. A 
Land Valuation Officer was appointed for each income tax parish and they were 
given the responsibility of plotting and recording every piece of land, assign every 
land holding a number and provide ownership and occupation details for valuation 
purposes.  The initial part of the process was the completion of a ‘Form 4’ by the 
landowner. This form asked whether the relevant unit of land ownership 
(hereditament) was subject to any public rights of way or any public rights of user. 
Information from the Form 4 was copied into Field Books in the District Valuation 
Office before the valuers went into the field to inspect and assess the 
hereditaments.   Deductions were awarded for public rights of way across land.  All 
private land including private roads were assigned an assessment number.  
Valuers would have been extremely reluctant to show any land as a public road if it 
could be assessed for duty.  Landowners and occupiers would be anxious to 
ensure that public rights of way were recorded correctly because the existence of 
such a way reduced the value of the land and thus their tax liability. The exclusion 
of a route from surrounding parcels was the common way of showing public 
highways.  Bownace Wood is assigned hereditament 773 and no deduction was 
made for public rights of way. The path is not shown.  

 



 
Finance Act map 
 

9.9 County Surveyor: papers relating to survey of footpaths under National 
Parks and Access to Countryside Act, 1949 (“NPACA 1949”). Glos Archives – 
K687/1/11 & Bisley Parish Council minutes – P47a/PC/1/3 & 4. 

 
Under this legislation, all highway authorities were required to draw up a Definitive 
Map and Statement which together would form the legal record of public rights of 
way.  These paths were not submitted for inclusion in this process.  
 

 
Extract of Stinchcombe Parish Council’s Original Submission  



9.10 DOCUMENTARY EVIDENCE SUMMARY 
 
 No substantive documentary evidence has been found to support this application.  

This application must therefore be considered on the basis of the user evidence 
submitted. 
 

10. CONSULTATIONS 
 
 The landowners, The British Horse Society, The Ramblers’ Association, 
Stinchcombe Parish Council, County & District Councillors were consulted on 17/ 
18 & 21 September 2015.    

 
10.1 The following responses were received and can be read in full at the relevant 

annex attached to the report;- 
 
10.2 Councillor John Cordwell replied by e-mail dated 27 September 2015.  He noted: “I 

am not familiar with the application or the proposed route. It appears the 
application was made around 2006 (from the date on the map) which was long 
before my electoral division was expanded to include Stinchcombe.  As you may 
know I am a member of the GCC Commons and Rights of Way Committee, which 
will deal with this application, and do not feel constrained to declare an interest for 
the above reasons” ; (JH4).    
 

10.3 Landowner, Mr Pridmore responded by letter on 25 October 2015 stating, “…It 
transpired that the previous owner had alienated a part of the village, by 
aggressively confronting trespassers, to the point of having a man in combats with 
a gun asking them to leave. He took out a deposition in 2006 to stop people using 
his property. His extreme actions led to an application for a footpath being filed in 
2007….. ; (JH4.1) 
 

10.4 WSP Solicitors (representing Stinchcombe Hill Recreation Ground Trust) 
responded by letter on 19 October 2015 saying “Your letter of 21 September 2015 
was considered by the trustees at their meeting and they have decided that they 
will take no action either to support or object to the application” ; (JH4.2).   
 

11 USER EVIDENCE  
 

11.1 Section 31(1) of the Highways Act 1980 (“s31HA80”) states that where a way 
over any land, other than a way of such character that use of it by the public 
could not give rise at Common Law to any presumption of dedication, has 
been actually enjoyed by the public ‘as of right’; without force, secrecy or 
permission and without interruption for a full period of 20 years, the way is 
deemed to have been dedicated as a highway unless “there is sufficient 
evidence that there was no intention during that period to dedicate it”.   

 
11.2 Section 31(2) states that the period of 20 years in sub-section (1) is to be 

calculated retrospectively from the date when the right of the public to use 
the way is brought into question, whether through an overt act by the 
landowner which makes it clear to the public that their right is being 
challenged or otherwise.   

 
11.3 It is first necessary to establish the date at which public use of the path was 

challenged in order to evaluate whether sufficient use prior to that date either 
under statute or at common law has established a presumption of or implied 
dedication. 



11.4 Methods by which a landowner can challenge the public’s use of a path are set out 
under s31 HA80.  These include:-  

 

 S31(3) provides; “A landowner may erect a notice, visible by persons using 
the way, that is inconsistent with the dedication of a highway”, i.e. ‘No 
public right of way’.  

 

 s31(2) provides; “A notice as per S(3) or OTHERWISE” (examples would 
include verbal permission or challenges and physical challenges such as 
barriers).  

 
Photos taken on 21 June 2007 by an officer whilst inspecting the claimed paths 
show barbed wire strung across the path and notices saying ‘KEEP OUT’. These   
constitute a challenge to the public’s use of the paths.   
 

11.5 For the purposes of s31 HA80 therefore, the year that the public’s use of the 
path was challenged is taken to be 2007 and thus the retrospective 20 year 
qualifying period of use to be considered is 1987 to 2007. 

 
11.6 The methods described above can also constitute evidence of a landowner’s lack 

of intention to dedicate a path, which if considered sufficient, may rebut a claim of 
deemed dedication.  A further method noted under S31(6) Highways Act 1980 was 
employed by Mr Gatt, owner of Melksham Court from 2004 - 2010.  
 

 S31(6) HA80 provides;- “A landowner may at any time deposit with the 
appropriate council, a map and statement of ways (if any) over the land he 
admits to having been dedicated as highways and in any case in which such 
a deposit has been made, statutory declarations made by the owner or his 
successors in title and lodged by him or them with the appropriate council at 
any time (within certain period)…are in the absence of proof of a contrary 
intention, sufficient evidence to negative the intention of the owner or his 
successors in title to dedicate any such additional was…”. Please note that it 
is the statutory declaration made in respect of the deposit, and not simply the 
deposit, which is the evidence of no intention to dedicate and by extension a 
challenge to public use.      

 
11.7 As noted by the landowner, Mr Pridmore, in paragraph 10.3, his predecessor, Mr 

Gatt, deposited a s31(6) map and statement on 27 June 2006.  An examination of 
the supplied documents however shows that at no time during the period covered 
by the deposit was a statutory declaration executed and therefore this deposit 
could not be relied upon to rebut a claim of presumed or inferred dedication.   

 

11.8 The extent and nature of the claimed use;  
 
An email, dated 15 October 2015, was received from the applicant, Mrs Larroucau, 
stating “I now withdraw my application made some eight years ago relating to the 
above” (JH5). 
 

11.9 On 21st October 2015, 3 letters were received from Mrs Shaw, one of the 
individuals who had provided a Public Path Evidence Form (“PPEF”).  

 

 The first, dated 7 October 2015, was signed by 10 of 15 original 
witnesses (including the applicant) retracting their evidence.  The letter 
stated “We, the undersigned, wish to retract our Public Path Evidence 



Forms supplied in support of the above application made in 2007 for an 
additional footpath across Bownace Wood in Stinchcombe” (JH6.1).   
 

 The second letter of the same date provided the names of the 4 
remaining individuals who had filled out a PPEF, but could not be 
contacted, so were unable to retract their evidence.  This letter also 
added that Mr Messenger was on holiday and would be asked to sign 
his letter of retraction on his return (JH6.2). 
 

 The third letter, dated 29 October 2015, had the same statement of 
retraction as per the first letter of 7 October 2015 and was signed by Mr 
Messenger.  The letters are attached (JH6.3). 

 
11.10 Of the original 15 PPEFs completed by 15 individual members of the public in 

support of this application, this report must consider whether the user 
evidence supplied by the remaining 4 individuals dating back to 1947 on foot, 
is sufficient to raise a claim of deemed dedication or inferred dedication at 
common law.  
 

11.11 The 4 remaining individuals whose user evidence can be analysed are; Mr J 
Larroucau, Mrs C Curtis, Mr S Ansell & Mr K E Edwards.   All 4 claimed to have 
used the path for part or all of the qualifying period; 1987- 2007 and of those, 3 
claimed use of this path across the whole 20 year period.  A summary of the 4 
remaining PPEFs and a useful bar chart of the claimed use are held as JH7 and 
JH8 respectively.  

 
11.12 With regard to frequency of use, all 4 remaining users claimed weekly or frequent 

use of the paths whilst use of the routes was noted as being for the purpose of dog 
walking and recreation. The route, as described and marked on the maps 
accompanying the PPEFs, is consistent in their depiction of the claimed route.   

11.13 In addition to establishing twenty years user, for a claim to give rise to a 
presumption of dedication, user must be without force, secrecy or permission.  Use 
that complies with these three requirements is termed user ‘as of right’.  The 
House of Lords in R v Oxfordshire County Council, ex parte Sunningwell Parish 
Council [2000] 1 AC 335 (Sunningwell) reasserted an ancient principle namely, 
that if sufficient people carry on an activity openly and for long enough without 
anyone trying to stop them, it is right and proper that the activity should be treated 
by the law as having a lawful origin. The House of Lords held that it was only 
necessary to prove that they have made use of the paths without resort to force, 
secrecy and as if they had a right to do so – that is, without having been granted 
any licence/ permission by the landowner.  There is no evidence of use of the path 
by force, secrecy or permission prior to the date of challenge in 2007. 

11.14 When considering the sufficiency of the user evidence for the qualifying period 
1987-2007 however, in R. v. SSETR (ex p. Dorset) [1999] the judge considered 
that, although the evidence within five UEFs was truthful, it was insufficient to satisfy 
the statutory test.  Applying this ruling therefore, it follows that the user evidence in 
association with this application would also fail.  
 

11.15 If the test for statutory dedication under Section 31(1) of the 1980 Act fails, public 
rights may nevertheless have been dedicated at common law. For a route to have 
been dedicated at common law, there must be evidence of express or implied 
dedication of public rights by the landowner and also acceptance of such rights by 
the public.  Unlike statutory presumed dedication, there is no fixed minimum period 



of use that must be satisfied in order to prove an inference of dedication at common 
law. Mann v Brodie 1885 considered the issue of dedication at common law and 
stated that the number of users “must be such as might reasonably have been 
expected, if the way had been unquestionably a public highway”.  It is suggested 
that the low numbers of users associated with this application would not satisfy the 
‘acceptance by the public’ element and would thus fail a claim of inferred dedication.    
 

12 CONCLUSIONS 
 
12.1 Section 53(3) (c) (i) of the Wildlife and Countryside Act 1981 relates to the 

discovery by the Authority of evidence that shows that a right of way that is not 
shown on the map and statement subsists, or is reasonably alleged to subsist, over 
land in the area to which the map relates. 
 

12.2 Paragraph 12 of Annex B of the Department of Environment Circular 2/93 states that 
before making an order the surveying authority must be satisfied that the evidence 
discovered by the Council, when considered with all other relevant evidence 
available, shows that, on the balance of probabilities, the Definitive Map and 
Statement require modification because a right of way which is not shown on the 
map and statement subsists, or is reasonably alleged to subsist.  The relevant tests 
are now set out in section 4.4 of the Defra Rights of Way Circular 1/2009, version 2 
(October 2009).  
 

12.3 Documentary evidence does not support this application and the claimed paths were 
not put forward by Stinchcombe Parish Council for consideration at any stage in the 
compilation of the definitive maps of 1953.  Further on the balance of probability the 
user evidence submitted with this application is considered insufficient under statute 
to raise a presumption of dedication in accordance with the provisions of the 1980 
Act.  It is similarly considered to be insufficient to infer dedication at common law.  

 
12.4 The recommendation therefore is that no Order be made to add the ways claimed 

between points A-B & C-D to the legal record of public rights of way due to 
insufficient evidence.       

 
13 APPENDICES: 

 
 JH1  1:10,000 location map 
 JH2  1:2500 scale map of claimed paths 
  JH3  Photos  
 JH4  C. Cllr Cordwell consultation response 
 JH4.1  Mr Pridmore, Melksham Court (landowner) response 
 JH4.2  WSP Solicitors (landowner) response 
 JH5  15 October 2015 – retraction of application 
  JH6.1  7 October 2015 (rec’d 21 October 2015); 10 x PPEF retractions 
 JH6.2   “ “ “ “ “; 4 unable to respond 
  JH6.3  29 October 2015; 1 x PPEF retraction     
 JH7  Summary of remaining PPEFs  
  JH8  Bar chart of use of remaining use 
   


